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Summary 

Contemporary European societies are in varying degree multi-ethnic and 
multi-cultural 

‘Super-diversity’ (or rather ‘super-diversification’) is a powerful way of 
characterising the processes through which that situation has arisen  

Currently there is widespread, acrimonious, debate about diversity 
(especially cultural and religious diversity or difference) and its limits  

The courts are among the institutions which must confront different 
beliefs and practices and their possible ‘accommodation’’.’  

Cultural and religious diversity associated with people of migrant or 
refugee origin (especially, but not only, Muslims) seems most problematic 

What is British perspective on the multiplicity of ‘other’ religious beliefs 
and practices which may enter into cases which come before the courts?  

What space is there for accommodation? What are its limits?  

2 



 Outline of Presentation 

Introduction: Superdiversity ‘Lite’ and ‘Heavy’  

 

Religious and Cultural 
Diversity and the Law 

 
Religion in the Courts – but not just Islam … 

• Mr. Ghai’s Open Air Cremation 

• Mr. Amselem’s Succah 

• Mr. and Mrs. Al-Saffar’s Divorce 

• When is a Child Jewish? 

 Cases 

Conflicts of Rights 

Some Questions and Conclusions 
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Is Islam the Problem? What to do about 
Shari’a? One Law for All? 



Super-diversity: ‘Lite’ & ‘Heavy’ 

• > Diversity 

• > Super-diversity 

• > Hyper-diversity 

‘Super-
diversification’ 

 

• (y) Ethnic identity  

• (x) Socio-economic and legal 
status 

• (z) Socio-cultural difference          
(e.g. Language, religion, ‘culture’) 
(z)  

 

 

Three axes: 

cf. 
‘Intersectionality’ 
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Axes of Super-diversification  
 

(y) 
Ethnicity 

 
(z) 

Social and 
Cultural 
Norms 

 
(x)  

Socio-
Economic & 

Legal  
Status 

 

+ 
 

+ 

+ 

0 

0 



The Crisis of British Multiculturalism  
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1960s-1990s 

Consensus on ‘integration’: 

‘Equal opportunity, coupled with 
cultural diversity, in an 

atmosphere of mutual tolerance’ 
(Roy Jenkins) 

After 2000 

Criticism of ‘multiculturalism’  

Transgresses principles of liberal 
democracy; Essentialises 

ethnolinguistic blocs; Privileges 
patriarchy ;  Disempowers women; 

Concerns with ‘culture’ override social 
issues 

Alarm!  

‘Parallel lives’, ghettoization, communal separatism, social 
exclusion;  radicalisation, unfair access to jobs etc 

See UKIP and the response to its successes 

“Things fall apart; the centre cannot hold; 
    Mere anarchy is loosed upon the world” (W.B. Yeats) 

 

 



Religious & Cultural Diversity & the Law 

 

The plurality stemming from 
immigration (increasingly a family 

matter) has often brought individuals, 
families, sometimes whole 

communities, within the purview of 
the law, especially if they  live 

transnationally 

Some people maintain practices 
seemingly ‘problematic’ so far as public 

policy or ordre public are concerned. 

Internationally people are turning to 
religion to guide conduct, and seek 

advice on how to comport themselves 
in societies seen as individualistic and 

immoral.  

A post-secular world (Habermas)? 

Western  societies are 
characterised by the co-

existence of a multiplicity of 
culturally differentiated and 

often conflicting norms 

Interaction between law 
and cultural and 

religious difference 
increasingly important 



 

Islam as the problem 

 

For many people Islam is the problem:  

Marriage and divorce; Ways of bringing up children,  Inheritance, 
Adoption [kefala], Organising gender relations, Face-veil 

Shari’a 

Islamic law and practice as enshrined in 
the Qur’an and in the traditions 

associated with the sayings and acts of 
the Prophet Mohammed, and their 

various interpretations 

Should Shari’a 
principles be 

accorded legal 
recognition? 
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Shari’a  as Site of Contestation 
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The 
Archbishop 
and Sharia 



“Supplementary Jurisdictions” in the UK 
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Baroness Cox’ Private Members’ Bill 
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To amend the Courts and Legal Services 
Act 1990 to make it a criminal offence, 
punishable by up to five years’ 
imprisonment, if a person: 

 ‘(a) falsely purports to be exercising a 
judicial function or to be able to make 
legally binding rulings, or  

(b) otherwise falsely purports to adjudicate 
on any matter which that person knows or 
ought to know is within the jurisdiction of 
the criminal or family courts’.  
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Round Table Discussions 

e.g. ‘The Interfaith Legal Advisers Network’ 
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In the context of a plural society the courts 'must pay appropriate regard' 
to different values and practices (Lady Justice Arden) 

Included representatives 
of  Jewish Board of 
Deputies, Muslim 
Arbitration Tribunal, 
British Humanist 
Association, Buddhists, 
Quakers, Sikhs, Hindus, 
Church of England, 
numerous lawyers etc 

‘We live in a very diverse society and the justice system has got to be able to 
cope with that diverse society’ (Former Lord Chief Justice Lord Woolf). 



Accommodation: Freedom From, Freedom To (Isaiah Berlin) 

Laws  Enhancing ‘Freedom From’ 

Sex 
Discriminati
on Act 1975 

Race 
Relations 
Act 1976 
(Used to 
justify 

protection 
for Jews 

and Sikhs) 

Employment 
Equality 

(Religion or 
Belief) 

Regulations 
2003 

(discrimination 
in employment) 

Racial and 
Religious 

Hatred Act 
2006 

(inciting 
hatred on 
grounds of 
religion or 

belief) 

Equality Acts 
2006, 2010  
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Enhancing Minorities ‘Freedom To’ 

Modes of Accommodation 
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Encouraging sensitivity towards, and willingness to make room for, 
‘other’ values, meanings and practices – e.g. the Judicial Studies Board’s 
Equal Treatment Benchbook 

Being open towards judicial interpretations favourable to minorities; e.g. 
the ruling that permitted Sikhs to wear turbans rather than crash-
helmets 

Making exemptions for particular minorities, e.g. the rules for the 
celebration of marriages on the part of Jews and Quakers 

Enacting specific legislation to allow minorities to follow their own 
practices 



Not Just Muslims, and Not Just the UK 
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A London Registrar dismissed for refusing to officiate in (gay) civil 
partnership, as contrary to her Christian beliefs, appeals to the European Court 
of Human Rights 

European Court of  Human Rights rules that display of crucifix in Italian 
classrooms not an infringement of human rights (Lautsi v. Italy) 

A German court rules that male (child) circumcision (as practiced by Jews and 
Muslims) may be illegal 

Canadian Supreme Court rules that what the believer deems to be a religious 
obligation need not objectively be an obligation in their religious tradition 

A British Hindu appeals against a city council’s decision to refuse him 
permission to hold an open air funeral cremation 

A United States Federal appeals court upholds a ruling preventing the 
implementation of an Oklahoma constitutional amendment that would bar 
judges from considering international or Islamic law in decisions 

 



Case 1:  Mr. Ghai’s Open Air Cremation 

R (Ghai v Newcastle City Council & Others) [2010] EWCA Civ 59  

Mr. Ghai, an orthodox Hindu, wished his body to be 
cremated on an open air pyre following his death. The 
local council rejected his request because open air 
cremations are unlawful under the 1902 Cremation Act 

Mr. Ghai appealed the decision on the basis of Article 
9(1) of the European Convention of Human Rights 

Anthropologists gave evidence on the Hindu practice of 
cremation and whether what Mr. Ghai requested was 
actually in conformity with current Hindu beliefs 
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Mr. Ghai 

 



Ghai: The Judge's Decision 

The  Cremation Act prohibits the burning of human remains, other than in 
a crematorium 

Hindus and Sikhs dispute whether their religious beliefs necessitate an 
open air pyre and associated ceremonial 

Nonetheless, 'the claimant's belief is central to his strand of orthodox 
Hinduism. It is beside the point that typically Hindus in this country do not 
share that belief'  

The claimant has a right to hold and 'manifest his religious belief in open 
air funeral pyres' under ECHR Article 9(1) 

BUT! The refusal is justified by reference to ECHR Article 9(2) 
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Ghai: The Appeal Court Decision 
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Mr. Ghai: agreed that the ceremony 
could take place within a structure 

'provided that the cremation was by 
traditional fire, [and] sunlight could 
shine directly on his body while it 

was being cremated’ 

An example of a suitable structure 

exists in Spanish Morocco 
 

Judges: The Cremation Act specifies 
that a crematorium is a building.  

BUT. Does a building does not need 
to have a roof 

A typical British Compromise?  

The court sought ways in 
which Mr. Ghai's wishes 
could be accommodated 
within the existing law 



European Convention of Human Rights 

Article 9(1): Everyone has the right to freedom of thought, conscience and 
religion; this right includes freedom to change his religion or belief, and 
freedom, either alone or in community with others and in public or 
private, to manifest his religion or belief, in worship, teaching, practice 
and observance. 

Article 9(2): Freedom to manifest one’s religion or beliefs shall be subject 
only to such limitations as are prescribed by law and are necessary in a 
democratic society in the interests of public safety, for the protection of 
public order, health or morals, or the protection of the rights and 
freedoms of others. 
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Orthodox Jews living in a luxury Montréal 
building had been asked by the management to 
remove a temporary succah they had erected on 
their balconies.   

A court found against him on the grounds that 
there was contradictory evidence for his belief in 
this religious obligation 
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Case 2: Mr. Amselem’s Succah  

(Syndicat Northcrest v. Amselem, [2004] 2 S.C.R. 551.)  

Amselem: his subjective understanding of Jewish 
law obliged him to erect an individual succah on 
his own balcony; prohibition infringed his 
freedom of religion 



Amselem: Appeal 

The Supreme Court of Canada adopted a subjective understanding of religion 
and held that Mr. Amselem's freedom of religion had to prevail  

The subjective understanding of a believer could not be ignored, or 
overridden by evidence that what a believer deems a religious obligation is 
not compulsory in his or her particular religious tradition 

US Supreme Court precedent (Jehovah’s Witness case):  

Courts must only determine that a belief is not feigned and religious claims 
are made in good faith. 
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Case 3: Mr. & Mrs Al-Saffar’s Divorce 

Al-Saffar v Al-Saffar [2012] EWCA Civ 1103  
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Al-Saffar v Al-Saffar: What Was Actually Said? 

Husband claimed he was informed by his wife's family that he need 
no longer make the payments since the wife had no further need of 
the money  since she had inherited a substantial sum from her father 

Wife claimed husband had refused because the payments were 
'illegitimate or unacceptable or illegal ... according to Islamic culture’ 

Although the trial court judge preferred the wife's account, he 
interpreted this as evidence the husband had no intention of paying 

Appeal court supported the wife because there had been a judgment 
involving maintenance payments to which the wife was entitled 
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Side-Stepping the Religious Issue 

Other cases reveal a similar preference for by-passing Shari’a, e.g. in 
mahr agreements: 

'If possible, treat the agreements as normal agreements, without 

regard to their Islamic character, and then enforce them - or not - as 

normal agreements’ (Eugene Volokh)  

 

British judges should: 

‘Abstain from deciding questions that are neither appropriate for, 
nor capable of decision by, judicial method. Judges are not capable 
of understanding and deciding everything and it is not their function 
to do so. Judges are not omniscient’ (Lord Justice Mummery) 
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Case 4: When is a Child Jewish? 

The Jewish Free School (JFS) rejected a child for admission on the grounds of the 
circumstances of his mother’s conversion to Judaism. (It had taken place in an 
unorthodox synagogue). The decision was confirmed by the Beth Din 

Parents’ appeal on the grounds of racial discrimination was upheld by the Supreme 
Court which among other things examined the validity of the child’s claim vs. the 
School’s claim under Jewish law 

'Whilst the state should aim to stay away from religious disputes, there will 
always be cases… where it becomes unavoidable for civil courts to become 
involved in matters which would usually be left to religious communities. This is 
because religious communities do not exist in a vacuum, and sometimes must 
conform – for example when running state-funded schools – to basic standards of 
human rights and discrimination law. This means that the state cannot always be 
entirely neutral towards religion, but it should certainly work towards this aim'  
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(5) Employee of British Airways who wished to wear a cross 
 with her uniform (Eweida) 

(6) Hospital bursar who wished to wear a cross at work 
 (Chaplin) 

(7) Relationships counsellor who refused to counsel gay 
 couples (MacFarlane) 

(8)  Registrar who refused to officiate gay partnerships 
 (Ladele)  

 

Cases 5-8: Conflicts of Rights 

Appeal Cases at the European Court of Human Rights 

Eweida and Others v. The United Kingdom 
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Case 8: Ladele v London Borough of Islington 
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Lillian Ladele, a marriage registrar, refused to conduct homosexual civil 
partnerships on grounds of her Christian belief 

The council declined to accommodate her 

Her claim that she was the subject of discrimination was rejected by 
British courts/tribunals 

This decision was upheld by the European Court of Human Rights 

The council’s mission to provide a service without discrimination on the 
grounds of race or sexual orientation was legitimate and over-rode Ms. 
Ladele’s right of religious practice 



Should Religious Claims Be Privileged? 
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Former Archbishop of 
Canterbury, Lord George 
Carey, claims that ‘anti-
Christian’ judges should 

be excluded from religious 
cases.  

They should be tried 
before special panels of 

judges ‘who have a proven 
understanding of religious 

issues’ 

Some Muslims  have 
suggested that Islamic 

legal  scholars should sit 
alongside judges in cases 

involving Shari'a  

There is little support for 
these proposals 



Case 9: Wearing a Niqab While Giving Evidence 

NS sought to wear a niqab when testifying against 
defendants charged with raping her 

Defendants argued that they needed to see her face to 
evaluate her testimony 

Key Issue: ‘When, if ever, a witness who wears a niqab for 
religious reasons can be required to remove it while 
testifying’  

Decision: ‘The answer lies in a just and proportionate 
balance between freedom of religion and trial fairness, 
based on the particular case before the court’ 
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The Court’s Four Questions 

Would requiring the witness to 
remove the niqab while testifying 

interfere with her religious freedom? 

Would permitting the 
witness to wear the niqab 
while testifying create a 

serious risk to trial fairness? 

If both freedom of religion and trial 
fairness are engaged, is there a way to 
accommodate both rights and avoid 

the conflict between them? 

If no accommodation is 
possible, then do the salutary 

effects of requiring the 
witness to remove the niqab 

outweigh the deleterious 
effects of doing so? 
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Negotiating Boundaries: A Kind of Tolerance? 
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Avoid determining the validity 
of a religious belief; accept the 

individual's subjective 
interpretation of doctrine.   

A Pirandellian view:   

Così è (se vi pare)    

Sidestep the religious issue; 
Treat a contract as a contract, 
whatever the religious basis. 

Sometimes this may not be 
possible or desirable. 

Seek an accommodation 
between religious and other 

claims.  

If that is not possible, balance 
the salutary and deleterious 
effect of allowing one claim 

but not the other.  



Interconnected Institutions 
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