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1. The report is presented as a joint report of the UK and EU negotiators,
however, the voice of the Irish Government, with its expertise in relation to
cross border trade and the implementation of the Good Friday/Belfast
Agreement, is particularly evident in the relevant sections.
5. This oft-repeated refrain is intended to reassure Brexiteers who are likely
to baulk at many of the concessions being made by the UK at this stage in the
process. It holds the promise – or threat, depending on one’s perspective –
that if later stages of the negotiation do not satisfy Brexit’s most strident
advocates then they can agitate to walk away from all of the contents of this
Report in a (very) ‘hard Brexit’ or, indeed, ‘no deal’ Brexit.
At the same time, while the Joint Report is not legally binding under the
terms of the Article 50 TEU or under the Vienna Convention on the Law of
Treaties 1969, the general principle of pacta sunt servanda in international
law would require the UK to follow good faith principles in its future
dealings with the EU, as it entered the Article 50 negotiations in good faith
(which is also a general principle of law recognised in EU law).
A further practical consideration at this stage in the process is that unilateral
‘walking away’ or rescinding on these pledges would result in a significant loss
in international reputation, meaning that neither the UK nor the EU is likely to
try to turn their back on the content of the Report unless by mutual
agreement in further negotiations.

10-16. These paragraphs are significant for Ireland and Northern Ireland. The right of
the Northern Ireland populace to choose British and/or Irish citizenship meant this
arena was always likely to be complex in the context of the island of Ireland.
Following Brexit, the proposals set out in these paragraphs will result in the creation
of at least six different combinations of Northern Ireland residents, with different
rights:
1.
2.
3.
4.
5.
6.

Northern Ireland Residents with Irish Passports
Northern Ireland Residents with UK Passports but who are entitled to
Irish Passports
Northern Ireland Residents with UK Passports not entitled to Irish
Passports
Northern Ireland Residents with EU Passports resident pre-Brexit
Northern Ireland Residents with EU Passports resident post Brexit
Northern Ireland Residents with non-EU/UK/Ireland passports

Categories 1 and 4 are covered by this section on ‘citizens’ rights’ and how these will
be guaranteed for them in Northern Ireland. The paragraphs to the left make clear
that these categories of Northern Ireland residents will continue to benefit from
non-discrimination as defined under EU law (11); will continue to have the right to
be joined by their family members (if family members on the day of withdrawal) and
their children, where both parents of the child hold an EU nationality or one holds an
EU nationality and the other holds UK nationality (12). What this excludes is
children born to EU nationals and third country nationals – they are not covered by
the Withdrawal Agreement and consequently do not retain EU rights unless born
in Northern Ireland where they would be entitled to Irish citizenship. Those born
in Britain, would have UK nationality, their right of residence in Northern Ireland
would not be impaired but their access to the EU would be same as category 3
above. The EU rules on durable relationships also continue to apply to those EU
nationals in durable relationships prior to the withdrawal date (13), but all
relationships created following Withdrawal will be subject to national law instead
(14). Frontier workers (who are acting as frontier workers on the day of Withdrawal)
also have their rights protected by this Withdrawal agreement – this is of particular
interest to those working on the Irish border (15).

17. This paragraph requires that the process of registration for EU citizens in
the UK will be straightforward, meaning proportionate and as light-touch as
possible. It is also not to be costly: the maximum charge suggested by this
agreement is the cost of a UK passport. This is important for the large
numbers of Northern Ireland Residents with EU Passports in category 4 above.
The level of detail contained in these paragraphs are an indicator of the
priority with which this issue is seen on the EU and Irish side; for example,
requiring a family’s application to be considered together.
Relevant in the context of Northern Ireland is para. 52 below, which
guarantees the Northern Irish (who hold Irish passports or who are entitled to
them) to continue to have EU citizenship through their Irish citizenship. Their
applications for status confirmations (should they choose to apply, they will
also be covered by the Common Travel Area) rooted in EU law and the
Withdrawal Agreement, should they wish for them, are consequently also
covered by the provisions on citizenship rights set out in this section of the
Joint Report.

19-22. These paragraphs create legal certainty regarding the actual
processing of applications to ‘retain’ EU status in the UK and the right to
reside in the EU for UK nationals under the Withdrawal Agreement. No
requirements beyond those set out in Directive 2004/38/EC are permissible,
and paragraph 22 actually encourages a lessening of requirements.
23. This paragraph ensures a ‘like-for-like’ swap for all those who already
have permanent residence documentation in Northern Ireland; they can
cost-free trade that for a ‘settled status’ document. The status transfer can
only be subject to criminality and security checks, though para. 24 does
permit those to be systematic.
25. This paragraph makes clear that EU nationals in the UK (including in
Northern Ireland) can leave the UK for a period of up to five years without
losing their right to reside. It should be noted that this presumably will not
apply to Irish EU nationals – who, under the Ireland Act 1949 and the
Common Travel Area, possess unlimited rights to reside in the UK (including
in Northern Ireland). The consequence of this is that Northern Ireland
nationals with an Irish passport as well as other Irish nationals will have
more expansive free movement rights post-Brexit than all other EU citizens
in the UK, and all UK citizens in the EU, will, even when they are all covered
by the Withdrawal Agreement (as opposed to covered only by domestic
law, as alluded to by para. 10 of the Joint Report).

28-32. These paragraphs set out what rights are to be retained for all those EU
nationals and UK nationals covered by the withdrawal date. This includes social
security rights (28), the EHIC health insurance cards (which continue to exist
for both UK and EU nationals resident in either the UK or the EU27 at the time
of Brexit, as long as they remain resident in the relevant State) (29), and equal
treatment rights as set out in the citizenship-relevant provisions of EU law (31).
Note that for all of these provisions, the rights fall away once either the EU
national or UK leaves the relevant territory for more than 5 years (and then
returns). However, the combination of the ‘ongoing’ EU citizenship rights for
Irish nationals in Northern Ireland, and the 5 year cap on ‘leaving’ the UK, do
not seem to completely fit together: they seem to suggest that an Irish
national can leave the UK for any number of years, before then taking up
residence in Northern Ireland and still being entitled to all these rights,
including the EHIC. It is genuinely unclear if this is intended.
The EU and UK also promise, in para. 30, to continue to coordinate social
security so as to make these rights obtainable. This is of particular relevance
for Ireland, which under the Common Travel Area must continue to grant any
EU nationals living in the UK and then moving to Ireland the same social
security coverage that the UK national in that position would have.
Paragraph 32 is also of high significance for cross-border cooperation on the
island of Ireland, as it ensures mutual recognition of qualifications under EU
law that is in place before the withdrawal date continues to exist. However,
separate legislation would need to ensure that that mutual recognition of
qualifications continues after the withdrawal date; the paragraphs below on
Northern Ireland make clear that the UK has committed to preserving crossborder cooperation, but do not explicitly state that separate legislation
covering mutual recognition of qualifications is necessary to put that into
practice post-withdrawal.

36. This paragraph is one of the most interesting ones in the entire Report, in
that it makes clear that the part of the final Withdrawal Agreement between
the UK and the EU that covers the preceding provisions on citizenship rights
are going to be implemented in the UK as an Act that will have constitutional
status in the sense discussed in Thoburn. This is actually a more concrete
foundation for their irrevocability than even exists with regard to the ECA
1972; the wording makes it clear that implied repeal is ruled out.
It also further sets out that while the Withdrawal Agreement requires UK
domestic legislation to have full force in the UK, it will serve as a form of
international agreement binding the EU institutions and the EU27 as well.
37-41. These paragraphs are focused on ensuring legal certainty in
enforcement of the relevant citizens’ rights set out. There are significant
concessions here made by the UK government when considering its previously
stated red lines; paragraph 38 thus indicates that UK courts and tribunals will
continue to have a right to refer preliminary references to the CJEU for a
period of 8 years from the date of entry into force of the Withdrawal
Agreement (and relevant UK Bill). Moreover, for a seemingly indeterminate
period, UK courts will give ‘due regard’ to CJEU interpretations of citizenship
rights legislation produced by the EU. Even more interestingly, paragraph 39
makes clear that the European Commission will be permitted to intervene in
all UK cases on citizenship rights for an equally indefinite period; conversely,
the UK Government will have a right to intervene in all CJEU cases involving
citizenship rights. This all suggests significantly more involvement of the CJEU
and the EU generally in post-Withdrawal UK law than was originally
considered desirable by the UK Government.
Of interest to Northern Ireland residents as well as all other UK residents, the
UK has also agreed to establish an independent national authority that will be
receptive to ‘citizens’ complaints’ in the same way that the European
Commission is to EU national complaints. This effectively takes enforcement
of the citizens rights agreed in this Joint Report partially away from the
Home Office, and places it in the hands of a separate, new body. However,
details on how those ‘citizens’ complaints’ will operate in practice is one of
many details not elaborated on in this Report.

42. This paragraph contains the language and reaffirmations that would be
expected, given what was known about the Irish position (and EU support of it)
in the negotiations. Inclusion of the ‘practical application’ of the Agreement is
significant to capturing the manner in which its benefits and coverage has
evolved since 1998.
43. What constitutes a ‘hard border’ has been defined in paragraph 43 as ‘any’
physical infrastructure or checks; this appears to preclude any purely
technological solutions to the ‘border problem’, as all of those nonetheless
require some form of infrastructure in order to facilitate that technology.
(i.e., cameras, etc.)
44. This paragraph contains an assertion that the agreement complies with the
principle of consent under the Good Friday Agreement. Many would contend
that this is not the case, because the process by which the UK government
arrived at its positions as set out in this Joint Report did not include
representation from all Communities in Northern Ireland. However, this is
unlikely to become a problem given the agreed position now set out in
paragraphs 49 and 50, which have obtained Unionist approval and seem to
comply with the position held by the Nationalists in terms of avoiding Irish
border controls at all costs.
46. This paragraph is of key importance; it makes clear that the principles
agreed at this point regarding Northern Ireland, in this Joint Report, will have
primacy over any and all agreements that are made between the UK and the
EU in later negotiation phases. Even though all contents of the Report are
noted as being subject to further negotiation in paragraph 5, this seems to
suggest that the Irish border solution found here is indeed subject to ‘unique’
treatment within this negotiation.

47-48. These paragraphs closely follow some of the language and provisions
of the Good Friday Agreement. This, combined with the increased importance
of North-South cooperation in the absence of common EU frameworks, will
have made this an easy aspect for all parties to agree.
49-50. For Northern Ireland, these are the key paragraphs of the document.
They set out a flowchart of ways of dealing with the Irish border situation, in
order of the parties’ preference:
First, ideally, the UK and the EU would like to strike a future trade
arrangement that means that there will be no hard border. If this cannot be
achieved, the ‘back-up’ solution is that the UK will propose ‘island of Ireland’
solutions. It is very difficult to see what these would look like if not ‘special
status’ for Northern Ireland, by declaring it an autonomous customs
territory that is able to strike a trade deal with the EU that prevents a hard
border without participation from the rest of the UK.
Should even that ‘back-up’ solution fail, the UK has in paragraph 49
guaranteed that the UK as a whole will maintain ‘full alignment with those
rules of the Internal Market and the Customs Union which, now or in the
future, support North-South cooperation, the all-island economy and the
protection of the 1998 agreement.’ This seems to suggest that the UK is
promising to effectively adopt the EU legislation in all those areas of law
that have an impact on both the all-island economy and the Good Friday
Agreement’s core content. This goes beyond the Good Friday Agreement as
it specifically enumerates three bases for full alignment, namely: (1) NorthSouth cooperation, (2) the all island economy and…. (3) 1998 Agreement.
While this will not need to involve free movement of persons rules, as the
Common Travel Area ensures such movement between the UK and Ireland,
it seems to suggest full regulatory alignment with the Single Market rules on
free movement of both industrial goods and agricultural goods, and a
customs union between the UK and the EU that obviates the need for
border controls.
(See next page for para. 50).

50. This paragraph then further sets out something interesting – namely, that
this ‘full alignment’ will not be abrogated by the UK, but should the Northern
Irish Executive and Assembly wish to grant special status to Northern Ireland,
the UK will at that point guarantee that no border arises in the Irish Sea. This
is an unlikely prospect – the Unionists are adamant in not wanting special
treatment now, and ‘full alignment’ addresses the concerns that Nationalists
have about the border. There is ample room across these options to give
comfort to proponents of something of a single market membership,
technology-based solutions, a special solution for Northern Ireland, and
those that fear none of those will result.
53. ‘No diminution of rights’ was a core principle of the original mandate
given to EU negotiators so it is unsurprising to see its inclusion in this
paragraph. This provision seems to envisage a reinvigorated role for human
rights institutions on the island in stepping in where the EU has left off to
ensure the maintenance of human rights standards. It implies, though it
does not explicitly state, that there is an expectation that Northern Ireland
at the very least maintains not only the level of protection guaranteed by
the ECHR, but also by the EU’s Charter of Fundamental Rights and all
legislation giving effect to the non-discrimination provisions in that Charter.
This suggests that devolution of human rights protection to Northern
Ireland may be coming sooner rather than later – even though the wording
of paragraph 53 suggests that the UK in its entirety commits to upholding
this level of human rights. One presumes that is unintentional, however, as
(and this is worth stressing) that this is the only mention of human rights in
the entire Joint Report – they do not come up in the context of ‘citizens’
rights’.

54. This paragraph confirms that, despite its very frequent invocation by the
UK government, the Common Travel Area is not seen as significant to
resolving the border question by the EU side. The CTA can continue to be
used by the UK and Ireland to supplement arrangements for the movement
of people (but the EU does not reserve a role for itself in this); the UK
guarantees to not prevent free movement of EU nationals across the Irish
border, and to instead engage in ‘internal border controls’ in the UK via
landlord checks, GP checks, and bank checks, etc, appears to have satisfied
the EU that the CTA does not prevent Ireland complying with its EU
obligations on free movement of persons.
55. This paragraph promises to honour commitments on current funding
programmes specifically related to the Irish peace process – but uses the
somewhat ambiguous language of ‘favourable examination’ to consider
future support. This is, like many other details of post-withdrawal relations,
being reserved for phase 2 of the negotiations.
56. This final paragraph on Northern Ireland makes clear that in many ways,
this has at best started negotiations on avoiding a hard border and
preserving the Good Friday Agreement. The real work will take place in
phase 2, where the UK will not only have to ideally find a solution to the
Irish border (or end up with ‘full alignment’ to vast portions of Single
Market law), but also consider the complications that stem from Northern
Ireland residents having at least six different combinations of rights, all of
which will vary post-withdrawal.

87-93. While none of these paragraphs are specific to Northern Ireland, they
obviously will also affect a wide variety of individuals and businesses
operating in Northern Ireland. Particularly of interest, given the specific
circumstances that Northern Ireland finds itself in, is paragraph 93, setting
out that the UK and EU will continue Police and Judicial Cooperation
procedures that have been started prior to the withdrawal date. Given the
duration of the average justice proceeding, this will extend EU influence on
policing and judicial matters to well beyond the date of withdrawal.
One Further Observation:
What is noteworthy about the Joint Report’s content, given issues in Brexit of
particular importance to Northern Ireland and the Northern Ireland economy,
is that while PEACE and INTERREG funding is considered, CAP payments are
not. This seems to suggest that there is no interest on the side of either the
UK or the EU to ensure the continuance of CAP payments following Brexit,
regardless of how heavily Northern Ireland’s farming communities depend on
this funding. It bears repeating that current UK government promises also do
not cover the post-Brexit period, suggesting that the agricultural sector in
Northern Ireland will experience significant financial stress regardless of the
form that the future EU-UK partnership will take.

