Mitigating the risk of assumptions and biases
in assessments of mental capacity

A brief for policy makers and health and social care
professionals

Health and social care professionals routinely assess the capacity of
people to make decisions about their lives, in accordance with the
Mental Capacity Act 2005 (MCA). This briefing note outlines how the
functional approach to assessing capacity in the MCA
underdetermines decisions concerning mental capacity, and
describes the risk that stereotypes and assumptions will affect
outcomes. It advocates for the need for specific training for
professionals using the MCA to enable them to recognise the role of
value judgements in capacity assessments, and to enact strategies to
mitigate the effects of stereotypes and assumptions.

Away from the status approach...

In some jurisdictions, the presence of a psychiatric or neurodivergent diagnosis is sufficient
to authorise health and social care professionals to intervene in a person’s life (for instance,
administering treatment without consent) on the grounds of the risk the person is thought
to pose to their own health or safety.! This is known as the “status” approach, according to
which the presence of the diagnosis means that the person is not in a position to decide for
themselves, and so there is no need to assess the person’s decision-making ability.2 This
approach has been widely criticised because the mere presence of a diagnosis does not
mean that a person is unable to make decisions concerning medical treatment or care for
themselves.? Further, there is no special sort of irrationality present in people experiencing
mental health problems that is not also present, to an extent, in people without such
experiences (see Segment 1 & 2).

...to a functional approach

The MCA rejects the notion that a diagnosis is sufficient to determine whether or not a
person has the capacity to make decisions, and aims instead to assess the person’s decision-
making abilities.* A person is considered to lack the capacity to make a decision about an
aspect of their life or treatment at a particular time if they are unable to understand, retain,
use or weigh information relevant to that decision, or communicate their choice, and this is
judged to be the result of a mental impairment.> A capacity assessment has three
components: (1) a diagnostic component (which considers whether there is an impairment
or disturbance), (2) a functional component (which considers whether the person is unable



to make a decision), and (3) a causative nexus (which considers whether the inability is
there because of the identified impairment or disturbance).®

All practicable steps must be taken to help the person make their own decision before they
can be deemed unable to decide; and if the person is found to lack capacity, any decisions
taken on their behalf must result in the least restrictive option, and be in their best
interests, as defined by the Act. A recent Amendment to the MCA affords updated
safeguards designed to ensure that people who are found to lack the capacity to consent to
their care arrangements are protected if those arrangements deprive them of their liberty.’

Capacity can be assessed in practice by using a semi-structured interview which provides
the person with information relevant to the decision. One study shows there is a high level
of agreement between practitioners administering these sorts of assessments.® However,
capacity decisions have been disputed, by the individuals whose capacity is in question,
their families, and bodies with caring responsibility when there are disagreements between
professionals, which are resolved in the Court of Protection, a specialist court created by the
MCA? (see Segment 3).
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Segment 1: The continuity between “normal” and “abnormal” cognition

Some social practices embed the notion that there is a particular kind of severe irrationality
associated with mental illness, which is reflected in some of the language of psychiatric classification
and diagnosis. Researchers from project PERFECT (based in the University of Birmingham)
investigated all kinds of beliefs and found that the irrationality present in people who attract
psychiatric diagnoses is not different in kind from the irrationality present in the non-clinical
population. All human agents routinely exhibit inconsistent preferences, make reasoning mistakes,
and have beliefs that are either badly supported by evidence or resistant to counter-evidence.
Recognising the continuity between so-called “normal” and “abnormal” cognition renders episodes
of mental distress more understandable to those who do not experience them directly, and helps
dispel the assumption that irrationality is an exclusive feature of mental illness.!?

Segment 2: Irrational beliefs can have some short-term psychological benefits.
Researchers from Project PERFECT found that, whilst irrational beliefs have costs as they may
compromise understanding of the self and of reality, they can also have short-term benefits, and
enhance motivation, increase sociability, or improve information retention and exchange in some
contexts, whether or not they are accompanied by mental distress.?? Project PERFECT emphasises
how irrational beliefs in the clinical and non-clinical population can be at the same time false and
useful, for instance, by supporting a unified and coherent sense of agency. This invites caution in how
irrational beliefs are managed: challenging and confronting apparently irrational beliefs while they
play a useful function is not always advisable.

The problem of underdetermination

Within the process of assessing mental capacity under the MCA, the necessary decision-
making abilities are open to interpretation. For instance, diagnostic tools do not conclusively
establish what counts as ‘using or weighing information’.!3 To illustrate this problem of
underdetermination, consider this thought experiment from Natalie Banner:



“Say | were to tell a person standing at a set of traffic lights that a lorry was hurtling
along the road ignoring red lights, and | have every reason to believe he understands my
utterances. He then proceeds to step directly into the lorry’s oncoming path. Without
being able to delve into his reasoning, | would judge that this person had failed to use or
weigh the information | had given him, because he did not respond to that information
in the way that he ought to (taken with the assumption that he had an interest in
preserving his own life).”**

The point of this example is that an observer’s judgement of whether a person is “using or
weighing” information depends on whether that information is perceived by the observer as
being used in the right way, and is making the right kind of difference to an end choice —a
judgement that is often arrived at by making assumptions about that person’s aims.

It has been emphasised in case law that a person cannot be considered to be unable to use
or weigh information simply on the basis that they have applied their own values and
chosen to attach no weight to that information in the decision-making process.'® But in
other cases, patients who do this may still be found to lack capacity on account of being
deemed to have failed to use or weigh information. In one case, a patient with a diagnosis
of chronic depression and borderline personality disorder, gave a clear and rigorous
articulation of her reasons for refusing to eat, an action which was endangering her life. A
judge ruled that ‘It is... this very self-awareness and acute self-analysis which leads me to
doubt whether, at the critical time, she could be said to have made a true choice in refusing
to eat.”1® This led to compulsory treatment. The ability of individuals with anorexia to
articulate clear and insightful reasons for their choices has not prevented them from being
found to lack capacity to refuse treatment.’

This is not to suggest that assessment outcomes are wrong in these cases, but that the
outcomes depend on whether the observer thinks information is making the right sort of
difference to the person’s decision, which depends on what the observer thinks is valuable.
As such, the observer’s values, which themselves are factors beyond the procedural criteria,
influence the end result.’® Whilst there is a Code of Practice for the MCA, and relevant
professional bodies have codes of ethics to guide practice, these offer guiding principles,
rather than definitive answers to individual cases in which observers may come to different
opinions on account of prioritising different values.*®

The risk of stereotypes and assumptions

Multiple studies show that human decision making is susceptible to the influence of
irrelevant factors and preconceptions, which can lead to suboptimal reasoning, especially in
conditions of uncertainty, and where there is room for interpretation.?° Of particular
interest are implicit social biases. Researchers have described these as “fast, automatic and
difficult to control processes that encode stereotypes and evaluative content, and influence
how we think and behave”.?! Multiple studies show that people with psychiatric diagnoses
are associated with concepts such as dangerousness, incompetence, unpredictability or
helplessness, more strongly than other people, as well as showing that people harbour
negative implicit biases toward those with intellectual disabilities.?? In a further study,
participants who read written descriptions of individuals which differ only for whether the
person is described as having a learning disability, perceive those with such a description as
less emotionally stable than those without it.22 Research shows people harbour negative



implicit biases against members of other marginalised groups (for example, people of
colour, women, and those with physical disabilities).?*

These associations can become activated and affect our interactions with a person with the
diagnosis (or social attributes), regardless of whether we have any reason to believe they
will exhibit any of these behaviours or characteristics. Research shows that people are more
likely to notice, remember, and place importance on information about an individual that is
consistent with social stereotypes than information that is inconsistent, and that this occurs
in assessments of skills and abilities.?® For instance, in an experiment in which participants
aim to hire the best candidate for the role of police chief, men rate particular qualifications
as more relevant to the job when they are had by male candidates as opposed to when they
are had by female candidates.?®

Implicit biases have been shown to affect medical professionals,?” including medical
students with no direct experience of people with mental health problems,?® and also arise
in educational and legal settings.?° For example, research into mental healthcare
professionals from a organisation specialising in providing psychosocial care, recovery-based
supported accommodation, and outreach for people affected by mental illness, showed that
those found to have higher levels of negative implicit bias report they would be less certain
to help a person with a mental illness.3° A further study comprising 407 professional
clinicians and 275 clinical psychology graduates, showed that those with negative implicit
biases are more likely to overdiagnose.3! Stereotyping can lead to stigma and unwarranted
assumptions, and people with lived experience of mental health problems describe the
stigma arising from stereotyping encountered in everyday life as worse than the mental
iliness and distress itself.32 For some, the effect is compounded: people who are members
of more than one marginalised group experience discrimination in relation to multiple
dimensions of their identity.

As discussed above, assessments of mental capacity according to the MCA are not wholly
determined by procedural criteria, and so there is the possibility for stereotypes and
assumptions to influence outcomes. This risk exists at the level of (a) deciding how to
communicate information relevant to a treatment decision before assessing capacity; (b)
interpreting the assessment criteria (such as the ability to use or weigh information); and (c)
deciding what counts as being in the best interests of the individual if it is found that the
person lacks the capacity to make a decision. Stereotyping occurs when concepts relating to
illness and diagnosis are made salient, and so removing the opportunity to think about
these concepts when they are not immediately relevant to an assessment is one way to
mitigate the influence of stereotypes. However, the risk is likely to be exacerbated given
that the diagnostic aspect of the assessment proceeds the functional aspect, and therefore,
stereotypes relating to diagnostic categories have been primed, making them more likely to
affect judgements in the subsequent functional aspect of the assessment, such as the
judgement of whether the individual is using or weighing information.

A recent report by NICE found that various stakeholders experienced assumptions being
made about an individuals’ capacity, particularly those with intellectual disabilities,
dementia, or who were in long term residential care.?®> What it means to take “all
practicable steps” to provide a patient with information relevant to a decision is also open



to interpretation, and will involve different approaches for different patients. For instance,
those with intellectual disabilities selectively attend to visual information, and research
shows that using picture books enables these patients to better participate in decisions
about their treatment and lives, but such methods are not used universally.3* The NICE
report cautions that “people may not be receiving care they would have chosen had they
been supported and given the opportunity to express their preferences”.®®

Segment 3: Different interpretations of evidence of (in)capacity

One case that reached the Court of Protection in 2016 concerned the capacity of a young woman “Z”
with a diagnosis of learning disability and autism spectrum disorder, regarding the decisions of
where to live, what care to receive, and what contact to have with others.?® In a divergence from the
conclusion of an independent expert, the judge concluded that Z had capacity, saying: “Having read
the [expert] reports several times, with care, | was left unsure that | had received a complete or
rounded picture of what Z was saying; some of Z's specific responses were included to illustrate the
expert opinion that she lacked capacity, but on my reading of them could just as easily have shown
merely naivety, immaturity, diffidence, or embarrassment. That naivety, immaturity, diffidence or
embarrassment may well not translate into (or necessarily evidence) a lack of capacity. It was, in the
circumstances, particularly valuable to have the chance to hear from Z myself, and form an
assessment of her, assisted by Dr. Rippon's expertise, when Z herself gave evidence in court at the

hearing”.?’

A case study: Do values play a part in establishing mental incapacity standards?

This section explores research by lJillian Craigie and Ailsa Davies into two conditions which both
involve control-deficits, to which it was argued that the MCA is applied differentially.

The MCA doesn’t explicitly refer to the notion of control, but an analysis of case law in England and
Wales shows it has been interpreted in a way that allows control problems to be taken into
account.®® Research has suggested that anorexia involves a compromised ability to control
behaviours relating to eating.3® An analysis of case law reveals that impaired control is often a
central justification for findings of incapacity in anorexia in relation to treatment decisions.*°

Even though the MCA doesn’t refer to substance dependence, Lady Hale has made clear that a
person who is substance dependent “will be impaired or disturbed” in the sense relevant for
incapacity.* Indeed, abnormal mental function is closely tied to a diagnosis of alcohol dependency
and so it seems the latter can be the basis for mental incapacity.*? However, researchers found no
evidence that alcohol dependency is accepted as grounds for mental incapacity in relation to
treatment decisions about the condition; and only little evidence of the issue being considered at
all.*®* Indeed, one expert gave evidence that “however chronic the alcoholism, an alcoholic always
had a choice whether to drink.”**

One case, A NHS Foundation Trust v Ms X, found the same individual, Ms X, lacked capacity as
regards decisions relating to her anorexia, but had capacity as regards her alcoholism. Commenting
on the ruling, the researchers say “It is puzzling... that the main countervailing reason cited by the
Court was the calorific content of alcohol. The experts and Court were firmly of the opinion that Ms
X’s fear of weight gain resulted in a mental incapacity in relation to her anorexia. The fact that this
same consideration played a role in her decisions about drinking does not therefore seem like good
evidence that she retained sufficient control—understood as an ability to weigh—in relation to her
drinking.”*®

The researchers argue that the divergent findings regarding the MCA’s application in the context of
alcohol dependence and anorexia are due to evaluative factors shaping the interpretation and



implementation of incapacity assessments. Failures of control in substance dependence are seen as
moral failures, absent in anorexia. Consider Lord Donaldson’s judgment in a case regarding the
refusal of treatment in anorexia: “Anorexia is an illness that is not the fault of the sufferer. In this it
is no different from pneumonia or appendicitis... . It is an addictive illness although, unlike other
addictions such as drug taking, the sufferer is not to be blamed for having allowed herself to become
addicted.”*®4

Recognising the role of assumptions and values in decision making

The Committee of the Convention on the Rights of Persons with Disabilities (CRPD) proposes
that there is no naturally occurring phenomenon of capacity, and that judgements of
whether a person has or lacks it are always contingent on social and political contexts.*® It
presses instead for a framework in which supported decision making ensures care and
treatment issues are determined by the individual. Others point out that such a framework
still faces difficulties in guaranteeing authentic decisions and protecting those in vulnerable
positions, but also urge researchers and practitioners to actively involve disabled people in
the deliberation of policies and laws relating to them.*°

Following the approach of the CRPD Committee, there is increasing interest in recognising
the role of assumptions and values in decision making, and the risk that stereotypes can
affect decisions. For instance, the Judging Values and Participation in Mental Capacity
Law project®® holds that remedies should not focus on disengaging from values-based
decision making inherent in the MCA framework, but rather, encourage active
engagement and reflection of this framework as part of good practice under the MCA. This
not only helps foster greater transparency about how different reasons contribute to the
procedural and substantive aspects of capacity and best interests deliberations, but also
encourages critical reflection amongst practitioners regarding their personal and
professional values that inevitably impact on such decisions, and thereby better promote
the voice and participation of the individual in decision-making under the MCA.>!

There is no quick remedy to ensure that the kind of value-judgements that are made in
decisions of capacity are unaffected by implicit bias or unfounded assumptions, but some
interventions are likely to make a positive impact. Firstly, in order to mitigate the effects of
biases and assumptions, it is necessary to acquire an understanding of implicit biases and
how they can shape judgements of people with a psychiatric diagnosis.> It is also important
to realise that broad assumptions about the irrationality of people who experience mental
health problems are largely unfounded. However, research suggests that one-off
interventions which focus on individual employee’s attitudes have been found lacking in
their long-term effectiveness.>3

Researchers from project PERFECT have developed a novel training model in the form of a
series of workshops which aimed to:

(1) promote understanding, encouraging people to reflect on both the theoretical
and social bases for the assumptions and biases that are made about people with
mental health problems;

(2) focus primarily on examples and case studies, in order to stimulate debate, and
to draw out underlying themes and models;



(3) in groups comprising mental health professionals and people with lived
experience, give the opportunity to all to share personal experiences in a safe
environment and express ideas creatively, as individuals or groups.>*

This workshop series incorporates two elements which are associated with longer-term
positive behavioural changes: (i) ongoing participation (six sessions occurring over as many
weeks); (ii) meaningful engagement between people with different experiences of
marginalisation, working towards a shared goal on equal footing.>®

Working with relevant stakeholders, we propose a similar model could be adapted for
training professionals who are involved in mental capacity decisions, and could complement
training that health and social care professionals currently receive.>® The training would
integrate several components:

e Demonstrating that capacity assessments involve extra-procedural considerations,
including value judgements.

e Exploring the concerns that may ground such value judgements (e.g. safeguarding,
harm-reduction, or autonomy preservation) and reflecting on whether the concerns
conflict and under what circumstances they might be valid or invalid.

e Discussing examples and case studies to show that extra-procedural considerations
create the risk for biases and assumptions to affect decisions.

e Introducing a framework for monitoring and evaluating assessment practices in
order to reduce the influence of biases and assumptions, tailored to specific
practitioners.>’

o This includes strategies to insulate the functional component of the
assessment as much as possible from the influence of stereotypes relating to
a particular diagnosis.

o This reinforces the need to ensure that the wording of the Act (but not the
current version of the Code of Practice) is followed, placing as it does the
functional component of the assessment prior to the consideration of the
diagnostic element.

o This also reinforces the need for professionals to shield themselves as far as
possible from diagnostic information during the functional assessment, in
order to limit the activation of stereotypes associated with diagnostic
concepts, and notions of illness and impairment more generally.

Such training could be delivered in the form of CPD days for practitioners, as well as in more
agile formats, like online discussion-based training.>®

This briefing note has been prepared by Sophie Stammers and Lisa Bortolotti, researchers at the
University of Birmingham, as part of Project PERFECT, see more at www.projectperfect.eu.
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1 A note on descriptions in this brief: there are different frameworks for understanding the diagnoses and
experiences described here, for instance: the medical model, which places emphasis on biological explanations
and interventions; the Power Threat Meaning Framework, which locates understanding of distress in past
trauma and social relationships; and the bio-psycho-social model, which emphasises a combination of
interrelated factors. The authors of this note have included research and reports from a range of sources
which assume different models, but they do not themselves take a position on which is correct, and instead
encourage readers to adhere to the model they prefer, whilst observing how biases and assumptions arise in
virtue of society’s differential perceptions of individuals who are given psychiatric diagnoses or who are
neurodivergent. Also see endnote 47.
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